Annual Report 2004—05

Minister’s introduction

This is the 13th annual report to the Queensland Parliament on the
operation of the Freedom of Information Act 1992 (Qld) (the Act).

The reporting period ushered in some significant amendments to
the Act with the passing of the Freedom of Information and Other
Legislation Amendment Bill on 26 May 2005. Information on these
amendments are summarised in this report.

Agencies faced significant challenges in ensuring the smooth
integration of these legislative changes, but | believe they have risen to
the challenge admirably.

Since early 2005, the Department of Justice and Attorney-General

has revitalised its lead agency role for the whole-of-Government co-
ordination of freedom of information in Queensland. The Department’s
Freedom of Information and Privacy Unit was established in part to
increase community access to, and awareness of, the FOI process, and
to facilitate inter-agency training and communication to ensure a
consistent approach to FOI administration.

In 2001, the Legal, Constitutional and Administrative Review
Committee’s Report No. 32, Freedom of Information in Queensland,
was tabled in Parliament. The Department’s Freedom of Information
and Privacy Unit plays an important role in ensuring that many of the
recommendations made in that report continue to be implemented.

The 2004-05 FOI Annual Report gives an overview of FOI across both
the State and local government in Queensland. A total of 12,554 FOI
applications were received by State and local government agencies
during the 2004-05 year, which is an increase of 2% from the previous
year.

The rate of access to documents in 2004—05 is generally consistent
with access rates across Australia with full or partial access granted to
nearly 90% of documents.

I am pleased to present the 2004—05 FOI Annual Report to Parliament.

B (N Y

The Honourable Linda Lavarch MP
Minister for Justice and Attorney-General
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INTRODUCTION

Annual Report 2004—05

Activity under the Freedom of Information Act 1992

The Freedom of Information Act 1992 (Qld) (the Act) gives people a
right, subject to limited exceptions, to access or amend documents held
by Ministers, State government departments, local government and
public authorities.

Under s.108 of the Act, the Minister responsible for administering the
Act is required to prepare a report on the operation of the Act and table
the report in Parliament. The 2004-05 report has been prepared in
response to that requirement.

The fundamental principle underpinning freedom of information is
that a public right of access to information makes government more
open, accountable and participatory. The Act also acknowledges that
individual citizens require access to the information recorded by
government concerning their personal affairs and provides the means
to ensure that such information is accurate and up-to-date.

These principles are qualified by a recognition that certain information
should not be accessible under the Act because essential public and
private interests would suffer if there was an unrestricted public right
to access all classes of information, including, for example, information
about the private affairs of individuals.

The 2004-05 Annual Report is the 13th prepared under s.108 since

the commencement of the Act in 1992. It represents a significant
whole-of-government endeavour. All agencies subject to the Act have,
throughout the year, collected and recorded detailed information about
their FOI operations for inclusion in this report.

A note on the personal/non-personal classifications

FOI applications are classified as either ‘personal’ or ‘non-personal’.
These terms go beyond a distinction between those lodged by private
citizens and those lodged by organisations. Any application for a
document that does not concern the applicant’s ‘personal affairs’, is a
‘non-personal’ application which is subject to an application fee set by
regulation. ‘Personal’ applications are not subject to an application fee.
‘Non-personal’ applications may be subject to processing charges if the
application takes more than two hours to process.

The term ‘personal affairs’ is not defined in the Act, however, the
Information Commissioner discussed the concept in detail in Re
Stewart and Department of Transport (93006), which has become the
leading case in guiding agencies in their interpretation of the meaning
of ‘personal affairs’. A document concerns the applicant’s personal
affairs if it contains at least some information about the applicant’s
personal affairs. The individual’s personal affairs in this context
concerns the private and domestic aspects of life. If one or more of
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the documents requested cannot be characterised in this way, the
application is a ‘non-personal’ application.

Information about a persons ‘personal affairs’ does not cover every
piece of information about a person, it covers only information about a
person that is ‘personal’, that is, information about the private aspects
of a person’s life, not about things the person does in a job or business,
or as part of a public activity. Therefore, information about a person’s
work or business does not usually qualify as information concerning
his/her personal affairs. The Office of the Information Commissioner
gives the following as examples of information that usually concerns
the personal affairs of a person:

= family relationships

e health

e personal relationships with other people

e personal details, like date of birth or height

e signature

e home address or telephone number

e information about a person’s domestic residence

< information about a student’s education

< information about what has happened to a prisoner in prison

e personal income (however, it has been held that the public interest
requires disclosure of the gross income payable to a public servant)

= personal/domestic financial obligations (as distinct from financial
obligations of a business).

Extracted from Office of the Information Commissioner Information
Sheet—The Personal Affairs Exemption.
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OVERVIEW 2004-05 During the 2004-05 reporting period, a total of 12,554 applications
(5,390 personal and 7,164 non-personal) were received. This is 266
more than the previous year and an increase of 2%. State Government
agencies received 11,334 applications (5,215 personal and 6,119 non-
personal) and the local government sector received 1,220 applications
(175 personal and 1,045 non-personal).

Table 1 Number and percentage of personal and non-personal applications for
the period 200405 for State Government and Local Government.

2004-05 Personal Non-personal Total no. of
no. of applications no. of applications applications
State Government 5,215 (46%) 6,119 (54%) 11,334
Local Government 175 (14.3%) 1,045 (85.7%) 1,220
Figure 1 Comparison between the number of applications received for State

government and local government since the commencement of the Act.
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Highest rate of applications Figure 2 shows which State government agencies received the largest
proportions of access applications. The most access applications were
received by the Queensland Health portfolio, 2,646 applications, which
represented a 28% increase on 2003-04. In the previous year, the

Figure 2 Queensland Police Service received the highest number of applications.

. Increases were also reported by:
Transport

6.0% e Crime and Misconduct Commission

Other Police
22.1% 20.9% e Department of Employment and Training
DATSIP and Disability Services
<Jchild Safety
nustial 45% e |ocal Government, Planning, Sport and Recreation
Relations Queensland Transport

Corrective Queensland e Treasury.

Services Health
8.8% 23.3%

Annual Report 2004—05 Page 7



Access rates

Table 2

Year

1999-2000
2000-01
2001-02
2002-03
2003-04
2004-05

In the reporting period, access was granted either in full or in part to
87.8% of applications received.

Table 2 shows that for the past 6 years, the access rate has been
relatively consistent at an average of 89.7%.

Access rate 1999—-2000 to 2004—05

No. of FOI applications % of FOI applications % of FOI applications
received released (in full or part) withheld
9,286 87.0% 13.0%
9,424 89.0% 11.0%
9,708 91.9% 8.1%
9,872 93.0% 7.0%
11,029 89.7% 10.3%
12,554 87.8% 12.2%

Amendment applications

Figure 3
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External review

Fees and charges

Forty-five applications for amendment of documents were received
across both State and local government in 2004-05. This represents a
decrease of 34.7% on the 2003-04 figures. Figure 3 shows the yearly
trend comparisons since 1992-93.

Comparison of amendment applications received during the Act’s
operation.
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A total of 307 applications for review were lodged with the Information
Commissioner in 2004-05.

During 2004-05, $177,657 was collected in application fees for access

to non-personal information and $219,149 was collected in access and
processing charges across the Queensland public sector including local
government.

Freedom of Information



Report on the operation of the Act

Section 108 of the Act requires that as soon as practicable after the end
of each financial year, the Minister administering the Act must prepare
a report on the operation of the Act. Section 108 provides:

‘s.108. Report to Legislative Assembly by agencies and Ministers

(1) The Minister administering this Act shall, as soon as practicable
after the end of each financial year, prepare a report on the
operation of this Act during that year and cause a copy of the report
to be tabled in the Legislative Assembly.

(2) The report is to include details of the difficulties (if any)
encountered during the year by agencies and Ministers in the
administration of this Act.

(3) Each responsible Minister must, in relation to the agencies within
the Minister’s portfolio and in relation to the Minister’s official
documents, comply with any prescribed requirements concerning
that information and the keeping of records for the purposes of this
section.

(4) A report under subsection (1) must include, in relation to the
financial year to which it relates, particulars of the operations of
each agency and Minister under this Act including, in relation to
each agency and Minister—

(a) the number of applications made to each agency and to each
Minister; and

(b) the number of decisions not to give access to a document, the
provisions of this Act under which matter was classified as
exempt and the number of times each provision was invoked,;
and

(c )the name and designation of each officer with authority to
make a decision in relation to an application, and the number of
decisions made by each officer that an applicant was not entitled
to access to a document on an application; and

(d) the number of applications under sections 52 and 60 for review
of a decision, and in relation to each application for review—
(i)the name of the officer who made the decision under review;
and
(ii) the name and designation of the officer who conducted the
review and the decision of the officer; and
(iii) if the officer conducting the review confirmed (in whole
or part) a decision classifying matter as exempt matter—the
provision of this Act under which that decision was made; and

(e) the number of applications to the commissioner under section 73
and in relation to each application—
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(i) the decision of the commissioner; and
(ii) the details of any other decision made by the commissioner;
and
(iii) if the decision in respect of which the application was made
was a decision that an applicant is not entitled to access to a
document in accordance with an application—the provision of
this Act under which the matter was classified as exempt matter;
and

(f) the number of notices served upon the principal officer of the
agency under section 20(1) and the number of decisions by the
principal officer which were adverse to the person’s claim; and

(g) particulars of any disciplinary action taken against an officer in
relation to the administration of this Act; and

(h) the amount of fees and charges collected by the agency or
Minister; and

(i) particulars of any reading room or other facility provided
by the agency or Minister for use by applicants or members
of the community, and the publications, documents or other
information regularly on display in that reading room or other
facility; and

(j) any other facts that indicate an effort by the agency or Minister
to implement and administer this Act.

(5) It is sufficient compliance with subsection (1) if the department’s
annual report for a financial year includes a report about the
matters mentioned in this section.’

The appendices to the report ~ Appendices 1.1-1.12 show the FOI activity across the Queensland public
sector in accordance with s.108(4) of the Act.

Difficulties encountered Some agencies reported difficulties in dealing with a backlog of
—s.108(2) applications (Child Safety, Corrective Services, and Queensland Health).
In particular, Queensland Health reported a significant increase in the
number of both FOI and administrative access applications. Queensland
Health also reported that the introduction of the many new provisions
in the Freedom of Information and Other Legislation Bill 2005 had
a considerable impact on the way this legislation is managed within
the department, particularly given its decentralised decision-making
model. As there is a small team within Queensland Health responsible
for education and support of some 160 delegated decision-makers across
Queensland, the workload implications for the introduction of the
amendments were considerable.

Number of applications The appendices to the report contain information detailing the number
—s.108(4)(a) of applications made to each agency, and for official documents of
Ministers:

Page 10 Freedom of Information



e Appendix 1.1: Number of access applications (State Government)
« Appendix 1.2: Number of access applications (Local Government)

Although reporting on the number of personal/non-personal
applications for State and Local Government is not a requirement of
the Act, this information has been included in the Annual Report
(Appendices 1.5 and 1.6) since its inception.

Decisions not to give access Information about the decisions on documents is contained in:
—s.108(4)(b) e Appendix 1.7: Action taken on documents (State Government)
e Appendix 1.8: Action taken on documents (Local Government)

Action taken on documents Access to documents may be granted in full or in part. A partially

considered released document may have some information deleted or blacked out
on the copy provided to the access applicant. Figure 4 indicates the
actions taken on documents considered by State Government agencies
and Ministers in relation to their official documents during 2004-05.
The rate of access for Queensland in 2004-05 is generally consistent
with access rates across Australia with full or partial access granted to
nearly 90% of documents.

Figure 4

Actions on documents taken by

State Government agencies and Part release

Ministers during 2004—05 9.1%
Full release
78.7% Access refused
12.2%
Name and designation of Information required by s.108(4)(c) of the Act is contained in:
decision makers etc e Appendix 1.7: Action taken on documents (State Government)
—s.108(4)(c) e Appendix 1.8: Action taken on documents (Local Government).
Internal review applications Information required under s.108(4)(d) of the Act is contained in
under ss.52 and 60 e Appendix 1.9: Internal review decisions (State Government)
—s.108(4)(d) e Appendix 1.10: Internal review decisions (Local Government).
Applications for review by The figures on applications for external review are supplied by the
Information Commissioner Office of the Information Commissioner. In the reporting period, 92
—s.108(4)(e) un-finalised applications for external review were carried forward from

the previous reporting period. Some 307 new applications for external
review were received during the reporting period with a total of 265
applications being finalised in 2004—-05. The number of applications
carried forward into the 2005-06 reporting period was 134.
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Table 6 Number of new applications for external review for 2004—05 and the
types decisions.

Type of decision Number of new external reviews
Refusal to grant access 136
Deemed refusal to grant access 47
No jurisdiction or misconceived application 50
Deletion of exempt matter 35
Third party consulted (reverse FOI) 15
Charges 15
Refusal to amend 6
Deemed refusal to amend 3
TOTAL 307

The Office of the Information Commissioner (OIC) publishes important
decisions containing broadly applicable statements of principle for

the administration of the Act as a formal decision series. The formal
series, in full text, is made available on the OIC website, the Australian
Legal Information Institute (AustLIl) website and published by LBC
Information Services in the Queensland Administrative Reports.
Summaries of unreported decisions (letter decisions) are published on
the Information Commissioner’s website along with information sheets
and practitioners’ guidelines on the application of the Act.

Statement of Affairs and Section 18 of the Act requires that each agency publish, at least
notices received yearly, a statement of affairs which should include a description of
—s.108(4)(f) the agency’s structure and functions, the affect on members of the

community, any arrangements for public participation in policy
formulation, the kinds of documents held and access policies, and other
aspects of the agency’s business. Under s.20(1) of the Act, a person can
serve a notice on any agency contending that it is not complying with
its obligation to publish a proper statement of affairs. No notices were
served in 2004-05.

Disciplinary action There were no reported instances of disciplinary action arising from the
—s.108(4)(9) administration of the Act.

Fees and charges collected Information about the amounts of fees and charges collected by

by agencies—s.108(4)(h) agencies in the reporting period is contained in:

e Appendix 1.11: Fees and charges (State Government)
e Appendix 1.12: Fees and charges (Local Government)
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Some agencies reported significant changes in the amount of fees and
charges collected in 2004-05 compared to the previous period. The
amount of fees and charges collected by the Department of Natural
Resources and Mines, decreased from $35,295.37 to $22,778.70. During
this period, the Department of Energy separated from the Department
of Natural Resources and Mines, which may have had some impact on
the amount of fees and charges collected. Agencies reporting increases
in the amount of fees and charges collected include Queensland Health
($23,835.51 to $44,867.80), Department of Education and the Arts
($7,268.40 to $11,089.01) and Queensland Transport ($30,756.70 to
$40,907.56).

The total amount of fees and charges collected by agencies remains
low, representing a small part of the costs incurred by agencies in
administering the Act.

A factor that influences the amount of charges collected by agencies is
the requirement that there are no processing charges for applications
that take less than two hours to process. Some agencies will collect

less in charges simply because a greater proportion of non-personal
applications received can be dealt with in less than two hours. Another
factor is that agencies give applicants the opportunity to reframe the
terms of their application with a view to reduce charges once the notice
of preliminary assessment is advised.

Reading room and other A number of agencies, for example, the Department of Primary

access facilities—s.108(4)(i) Industries and Fisheries, have established dedicated reading rooms
in which internally and externally published literature is retailed,
and policy documents and some library holdings are made available
to interested members of the community. All agencies have rooms
generally available for inspection of documents.

Efforts in administering Section 108(4)(j) of the Act requires this report to detail any efforts
the Act—s.108(4)(j) made by the agency or Minister in administering the Act.

The reporting period saw the continued implementation of many of the
recommendations made by the Legal, Constitutional and Administrative
Review Committee in Report No. 32 of 2001 on Freedom of Information
in Queensland (the LCARC Report). This report followed an inquiry
lasting almost three years, which was the first public inquiry into the
operation of the Act since its introduction in 1992.

Legislative recommendations  Many of the legislative changes recommended by LCARC were
incorporated into the Act by the Freedom of Information and Other
Legislation Bill 2005 (the Bill) which was assented to on 31 May
2005. One of the greatest challenges faced by the lead agency and FOI
practitioners during the reporting period was gaining an understanding
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of the amendments. The following summary explains the more
significant amendments to the Act made in 2005.

Child applications The Act now makes specific provision for applications to be made
by and on behalf of children under s.50A. In making decisions on
applications, decision-makers may take into account the best interests
of the child.

Application of FOI to certain tribunals
The Act no longer applies to the judicial or quasi-judicial functions of
the following tribunals (s.11(1)(fa)):
e Anti-Discrimination Tribunal
e Children Services Tribunal
e Guardian and Administration Tribunal
e Commercial and Consumer Tribunal
e Land and Resources Tribunal
e Land Tribunal
e Mental Health Review Tribunal.

Application of Act to certain offenders
Section 11E has been inserted to prevent a specified class of offenders
from seeking access to risk assessment documents.

Refusal of certain applications  The Act now provides that applications may be refused on the grounds
that the documents do not exist or are unlocatable. It has been made
clear now that agencies are only required to search ‘back-up’ tapes in
limited circumstances (s.28A).

If an applicant applies for access to a document for which they have
previously applied, the agency may now refuse to deal with the
application if there is no reasonable basis for again seeking access to
the document (s.29B).

Time limits The following time limits were amended:

« deciding an internal review—extended from 14 to 28 days (s.52)

« lodging an application for external review—decreased from 60 to 28
days (s.73)

e access to documents—a time limit of 60 days is now imposed on
applicants to access documents, commencing from either the date of
notification of the decision, or, if access is deferred, from the date
access is no longer deferred (s.31A)

e Certain time limits can now be paused in order for certain things
to be ascertained (for example, a decision on financial hardship—
s.27A).
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Application fee and the process and access charges
The Bill introduced significant changes to the fees and charges scheme
under the Act.

The main features of the new charges scheme are:

* A number of definitions relevant to the charges scheme have been
included in s.7 of the Act.

= Generally, an applicant will not be required by the Final Assessment
Notice to pay any more than the amount notified in the Preliminary
Assessment Notice.

« |If an applicant pays processing and access charges and the amount
is more than the amount notified in the Final Assessment Notice
then the amount of overpayment must be refunded to the applicant
(s.35E).

Changes to certain exemption provisions
* Research—clarifies that finished research is included in the coverage
of the ‘matter that relates to research’ (s.45(3)).

= Confidential communication—the amendment makes it clear that
s.46(2) does not apply to deliberative process matter communicated
by a person or body in the capacity of a Minster, a consultant to a
Minister, a staff member of a Minister, an officer of an agency, or
the State or an agency (s5.46(2)).

e Access to personal affairs information via health care professionals
—this was formerly limited to medical practitioners, however, now
an agency may appoint an appropriately qualified ‘health care
professional’ to make access decisions where disclosure to the
applicant may be prejudicial to their mental or physical well-being
(5.44(3)).

Law enforcement and public safety
e Serious harassment and intimidation—matter may now be exempt
if its disclosure could reasonably be expected to result in a person
being subjected to a serious act of harassment or intimidation
(s.42(1)(ca)).

 Documents obtained, used or prepared for an investigation of a
prescribed crime body, or another agency, in the performance of the
prescribed functions of the prescribed crime body will now qualify
for exemption under s.42(3A).

Miscellaneous e |In preparing the annual report under s.108 of the Act, it is no longer
necessary to report on decision-makers by name, however, from the
next reporting period, statistics on Preliminary Assessment Notices
and Final Assessment Notices must be included.
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e The Information Commissioner may now declare a person to be a
vexatious applicant under s.96A of the Act.

e The Act now defines a deceased person’s ‘eligible family member’
by setting out a hierarchy of relatives with whom agencies should
consult. This term replaces the previous term ‘person concerned’
and is used again in s.53 where the ‘eligible family member’ of a
deceased person may apply for amendment of information about
that person’s personal affairs (ss.51 and 53).

« Applicants applying for amendment of information must now
specify how the information is inaccurate, incomplete, out of date
or misleading, and the grounds for the claim. If the applicant claims
the information is inaccurate or misleading, they must specify how
they want the information to be corrected (s.54).

Non-legislative The non-legislative recommendations arising from the LCARC inquiry

recommendations generally related to the whole-of-Government co-ordination and
promotion of FOI in Queensland. In the period 2004-05, the Department
developed a strategy to co-ordinate the implementation of some of the
recommendations.

Key initiatives The whole-of-Government freedom of information initiative is
coordinated by the Freedom of Information and Privacy Unit located
in the Department of Justice and Attorney-General and focuses on
four areas, namely, education and training, information and support,
community awareness and policy and legislation.

Education and training This initiative aims to improve FOI decision-making across the public
sector, provide FOI practitioners with flexible, targeted training
opportunities, and to support in-house training for agencies. In April of
2005, a dedicated position for FOI and Privacy Training was established
to plan and co-ordinate FOI and Privacy training initiatives across
the Queensland public sector. The first training initiative focused on
preparing the agencies for the 2005 amendments to the Act. A range of
information sessions were held in metropolitan and regional centres to
explain the amendments. The training initiative promises to increase
the FOI expertise in agencies so that the Act is applied expertly,
appropriately and consistently across State and local government.

Information and support The Department’s Freedom of Information and Privacy Unit also
provides Queenslanders with information about FOI and offers a
timely support and advice service for FOI practitioners through
publications and the FOI help line. Another initiative was the design
of the Queensland FOI website (www.foi.gld.gov.au) which provides
information to the community and agencies on the FOI process in
Queensland.
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Support to FOI officers is also promoted through the continued work of
the State Government FOI Network. This Network serves to disseminate
information and provide a forum for discussion on general FOI issues
of common concern to practitioners. During the year, the concept

of establishing Local Government FOI Networks across regional
Queensland was canvassed with the likely rollout for south east and far
north Queensland in the coming year.

Community In addition to assisting the public sector, the Freedom of Information
and Privacy Unit promotes awareness of FOI and administrative access
schemes to the broader community and interest groups such as the
media, private legal practitioners and community groups.

The Unit provides assistance to the community via the FOI help line. An
FOI brochure has been published and will be provided in community
languages in the coming year.

Policy and legislation The Freedom of Information and Privacy Unit also performs the
functions of policy development and legislative review in consultation
with stakeholders.

Other efforts in administering the Act

Administrative access Administrative access schemes are an alternative to seeking access to
documents under freedom of information. Agencies generally provide
for access through administrative release where, for example, the
applicant is seeking access to their own personal information, or where
the information is generally publicly accessible as a public register.
Access through an administrative scheme may be provided on payment
of a fee, or for no fee at all, depending on the information. It is often
the case that access to documents under an administrative access
scheme is provided within a shorter time frame than under FOI.

A good example of an effective administrative access scheme is the
policy launched in February 2005 by Queensland Health to ensure that
the administrative release of thousands of health records continues to
occur in a timely and efficient manner.

The Department of Industrial Relations also has a number of
administrative access schemes and reports that its administrative
release continues to prove a popular source of access for interested
parties.

The Department of Natural Resources and Mines reports that it provides
training to all officers involved in the ‘administrative release programs’
to ensure consistency of approach across the department.

Electronic processing Agencies are moving towards electronic FOI processing in which
physical files and relevant correspondence are stored electronically,
thereby reducing the reliance on paper copies of documents. Most State
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government departments and a number of other agencies are currently
using ‘redaction’ technology for use in editing and storing documents
that was adapted by the FOI Unit at Queensland Treasury to suit
Queensland FOI.

Redaction technology enables agencies to provide applicants with
electronic documents where appropriate. Documents can be provided
on CD-ROM, or via USB. In high volume applications, electronic copies
of documents are a convenient and inexpensive access alternative for
applicants. Some agencies processing FOI applications electronically
also report time savings which has the potential to reduce costs to
applicants as well as reduce the demand on agency FOI Units.
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Appendix 1.2: Number of access applications (Local Government)
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Appendix 1.3: Number of amended applications (State Government)
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Appendix 1.4: Number of amended applications (Local Government)
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Appendix 1.5: Types of FOI applications (State Government)
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Appendix 1.6: Types of FOI applications (Local Government)
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taken on documents (State Government)
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Appendix 1.7: Action taken on documents (State Government)
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Appendix 1.8: Action taken on documents (Local Government)
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Appendix 1.10: Internal review decisions (Local Government)
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Appendix 1.10: Internal review decisions (Local Government)
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Appendix 1.11: Fees and charges notified and collected (State Government)
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Appendix 1.12: Fees and charges notified and collected (Local Government)
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